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Inside the Kerry Co-op shares project

Exposed: Revenue’s Kerry
Timeline
15 OCTOBER 2015:5HYHQXHoUVWPHQWLRQVLW
LVLQYHVWLJDWLQJ.HUU\&RRSSDWURQDJH
VKDUHVDWDPHHWLQJRIWKH7D[,QVWLWXWH
2QO\WKHGLVSRVDORIVKDUHVLVXQGHU
VFUXWLQ\DWWKLVSRLQW
EARLY 2016: 5HYHQXHPHHWVZLWK.HUU\
*URXSVHHNLQJGHWDLOHGLQIRUPDWLRQRQ
SDWURQDJHVKDUHVWUDGHGVLQFH
SUMMER 2016: 5HYHQXHREWDLQVUHFRUGV
IURP.HUU\&RRSDQG$QQH'XOOHDVHHNV
LQWHUQDODSSURYDOWRUHDVVHVVSDWURQDJH
VKDUHVDVWUDGLQJLQFRPH
18 OCTOBER: 'XOOHDFLUFXODWHVDPHPRXS
GDWLQJFROOHDJXHVRQ.HUU\&RRSVKDUHV
SURMHFWSURJUHVVDQGODXQFKLQJLQFRPH
WD[RSHUDWLRQIRUSDWURQDJHVKDUHV
UHFHLYHGLQDQG
27 OCTOBER: 5HYHQXH VEXVLQHVVPDQDJH
PHQWH[HFXWLYHJLYHVWKHQDWLRQDOOHYHO
JUHHQOLJKWWRWKHSURMHFW
1 NOVEMBER: 5HYHQXHDGGVSDWURQDJH
VKDUHVUHFHLYHGLQWRWKHSURMHFW
18 NOVEMBER:,QLWLDOkDVSHFWTXHU\yOHWWHUV
JRRXWWR.HUU\&RRSVKDUHKROGHUV
LGHQWLoHGDVKDYLQJUHFHLYHGPRUHWKDQ
SDWURQDJHVKDUHVLQDVNLQJ
WKHPWRUHSO\ZLWKLQGD\VDQGVHHN
LQJkDSSURSULDWHSD\PHQWyIRUWKHQHZ
LQFRPHWD[OLDELOLW\ZLWKPDQ\IDUPHUV
UHSRUWLQJHVWLPDWHGWD[ELOOVRIDURXQG
ø
23 NOVEMBER: 5HYHQXHXSGDWHVWKHVHF
WLRQRILWVLQWHUQDOVWDIIPDQXDOGHDOLQJ
ZLWKSDWURQDJHVKDUHV
7 DECEMBER:-RLQW2LUHDFKWDV&RPPLWWHH
RQ)LQDQFHKHDUV5HYHQXHRIoFLDOVDQG
REWDLQVDFRPPLWPHQWWRRIIHU.HUU\
&RRSVKDUHKROGHUVPRUHpH[LELOLW\
LQGHDOLQJZLWKWKHLVVXHEXWRIoFLDOV
PDLQWDLQSRVLWLRQRQWKHWD[OLDELOLW\
14 DECEMBER: 7KHUHFLSLHQWVRIDVSHFW
TXHU\OHWWHUVUHFHLYHDVHFRQGOHWWHU
H[WHQGLQJWKHGHDGOLQHWRHQJDJHZLWK
5HYHQXHXQWLO)HEUXDU\DQGDF
FHSWLQJWKDWDWHVWFDVHZLOOGHWHUPLQH
WKHoQDORXWFRPH
31 DECEMBER: 5HYHQXHVHQGVIRUPDO
LQFRPHWD[DVVHVVPHQWVWRWKH
IDUPHUVIRUWKHSDWURQDJHVKDUHVWKH\
UHFHLYHGLQ
30 JANUARY:'HDGOLQHWRDSSHDOWKHWD[DV
VHVVPHQWVZKLFKZLOORSHQDWHVWFDVH
EHIRUHWKH7D[$SSHDOV&RPPLVVLRQ

Documents obtained under
the Freedom of Information
Act reveal a far-reaching
campaign by the Revenue
Commissioners to generate
additional tax streams from
Kerry Co-op shareholders.
Thomas Hubert with Pat
O’Toole sifted through the
papers to get an idea of the
scale of the investigation

T

he Revenue Commissoners
tax demand for co-op patronage shares sent a shockwave
through Kerry suppliers last
November.
Two things quickly became obvious
– ﬁrstly that huge sums of money were
involved, and secondly that this must
have implications for the broader coop movement.
Two months on, numerous questions have remained unanswered. Why
did patronage shares issued by Kerry
Co-op for many years and regularly
declared by farmers as capital assets
suddenly get turned into taxable trading income in the eyes of the Revenue
Commissioners? Who sanctioned this
new approach? How are tax oﬃcials
backing up their case to prepare for
upcoming appeals? What is coming
next?
Through a freedom of information
request, the Irish Farmers Journal has
pieced together the paper trail of the
past year. While some questions remain, internal Revenue communications shed light on what tax oﬃcials
have named the “Kerry Co-op project”.

The key players

People at centre of project

A

nne Dullea, the Revenue Commissioners’ manager of Kerry
Tax District who signed the
initial letters sent to 400
farmers in November, appears as the driving force and central
contact point at every juncture in the
ever-growing Kerry Co-op shares project.
In successive internal memos, she updated other Revenue oﬃcials about progress by the unit she set up to recoup
additional tax from the co-op’s shareholders.
Since an investigation into the trans-

fers of Kerry Co-op shares started in 2015,
it has developed into a dedicated team
“with staﬀ now allocated fully to working the project”, according to a memo
Dullea circulated on 18 October.
In the same document, she claimed
responsibility for the interpretation that
shareholders should pay income tax on
the resale value of patronage shares during the year they receive them. “I raised
a query with RLS [revenue legislation
service] last summer and only today received a response agreeing with my view,”
she wrote.

On 27 October, she was invited to present a paper to the Revenue’s business
management executive, the group of top
civil servants making decisions on programmes and projects at the national
level.
The executive “endorsed” her approach,
according to minutes of the meeting.
As letters went out to Kerry Co-op shareholders on 18 November, Revenue oﬃcials also circulated their template internally, including in Co Clare and Co
Limerick, advising staﬀ who might receive
queries on the issue to refer them directly to Dullea rather than the usual
regional support offices. On the same
day, she was meeting with Kerry Co-op
secretary Brian Durran to inform him
that the letters were going out.
Dullea was one of the four Revenue

Anne Dullea.
?0DOORZ6WDU

Charlie Phelan.

oﬃcials summoned by the Joint Oireachtas Committee on Finance on 7 December,
but she did not speak. Instead, Charlie
Phelan, the Revenue Commissioners’ assistant secretary for the southwest region,
did most of the talking, with assistance
from principal oﬃcer Paul Walsh of the
income and capital taxes division in
Dublin Castle.
While Dullea has initiated, defended
and carried out the project, her actions
have been sanctioned at the highest
level. Phelan gave the ﬁnal order to send
out letters in November.
Commissioner Gerry Harrahill, one of
the Revenue’s top three oﬃcials, was informed of every step in the process and
chairs the business management executive that gave the overall green light in
October.
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Co-op project
The tax take

BACKSTORY

More than €400,000
in tax already recouped
CGT/CAT interventions on Kerry Co-op shares in 2016

194 37
appraisals

aspect queries

1

audit

€418,000
paid \Source: Revenue Commissioners

T

he process that led
the Revenue Commissioners to issue
income tax claims
over patronage
shares in November had
previously focused on capital gains tax (CGT) and capital acquisitions tax (CAT).
An internal memo circulated on 18 October provides an update on the
“Kerry Co-op share disposal
project”, indicating that
Revenue oﬃcials were until
then investigating the tax
implications of onward
share transfers – and those
eﬀorts had already paid.
Between 1 January and 18
October 2016, the Revenue
generated a “total yield” of
€418,202 from “intervening
in cases where we believed
co-op shares were sold/
transferred without CGT/
CAT paid on them”. Case
workers checked the records of 194 taxpayers and
contacted 37 of them to
raise tax queries about their
shares. One audit alone
resulted in a payment of
€39,248.
CGT is due by the person
disposing of the shares on
their rise in value since they
acquired them. CAT is due
by the person receiving
shares through gift or inheritance.
Share transfers
Revenue identiﬁed those
taxpayers by comparing
lists of those who had declared share transfers and
records of interests (dividends) paid by Kerry Co-op
to its shareholders. If a
shareholder was found to

have stopped receiving
interest without having
declared the disposal of the
shares, the Revenue queried
their situation.
Kerry tax district manager Anne Dullea described
the process so far as a “success”. All similar cases in
the south-west region were
referred to her oﬃce as a
result.
The Revenue’s recent
move to submit patronage
shares received between
2011 and 2013 to income tax
instead of CGT and CAT
does not mean that it is
dropping eﬀorts to recoup
missing payments under
these taxes. On the contrary, internal documents indicate that “work will continue on this” in 2017.
Regular shares (not patronage ones) and patronage
shares issued in earlier
years remain liable to CGT
and CAT when transferred.
Escalation
The full team now in place
to target Kerry Co-op shareholders is in fact about to
ramp up eﬀorts on this
front. During the course of
2016, the Revenue compelled Kerry Co-op to provide “copies of all transfer
documentation” related to
its shares, and processed
the data to enable automated searches. Using taxpayers’ PPS numbers, Revenue staﬀ can now
pinpoint suspected undeclared share disposals
faster.
“We have not yet commenced work on this,” the 18
October memo read.

For more coverage, see
ifj.ie/kerryproject

Kerry’s precautionary move on VAT credit
Kerry Agribusiness has told milk suppliers that if the patronage shares allocated
to them are eventually deemed to be an
additional payment on milk, as is
claimed by Revenue, then they will be
entitled to the ﬂat-rate addition on the
value of the shares, the same as they receive on their milk sales.
In a letter to suppliers, ﬁnancial controller Tom O’Brien wrote that Kerry has
taken action to protect the potential VAT
credit arising for the year 2011 for suppliers. It did so ahead of a statutory time

limitation which the Irish Farmers Journal
understands was 31 December 2016.
O’Brien wrote: “In the event that the
Revenue’s position stands, each milk
supplier will be entitled to a VAT credit
of 5.2% (2011 rate) on the Revenue’s value
of the patronage shares less the amount
paid on the allocation of such shares.”
Suppliers who agree with Kerry’s move
to secure the payment need not take further action, he wrote.

– PAUL MOONEY
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Inside the Kerry Co-op shares project

Revenue
was aware
suppliers
were ‘broke’
Revenue oﬃcials were informed that
Kerry Co-op shareholders would not be able
to pay unexpected large tax bills as they
wrote to them in November
Revenue does recognise the
diﬃculty farmers will face in
paying the income tax now
demanded on purchased patronage shares.
On 18 November, the day
the initial letters were posted
to Kerry farmers, internal
emails between officials including Kerry tax district manager Anne Dullea, assistant
secretary for the southwest
Charlie Phelan and national
commissioner Gerry Harrahill
discussed this.
Dullea reported she had a
meeting with Kerry Co-op secretary Brian Durran that morning and received a phone call
from an unidentified man
understood to be involved in
Kerry Co-op’s tax aﬀairs. “Bri-

an advised him that a lot of
the shareholders are broke,”
Dullea wrote.
“I advised that such taxpayers would also have diﬃculties
paying other taxes as well and
would be dealt with through
Revenue’s normal suite of options for taxpayers in such
situation including inability
to pay in extreme cases,” she
added.
Despite this, Dullea wrote
that some letters had already
gone and all 400 would be in
the post that day.
She brought up the farmers’
expected diﬃculties to pay as
an afterthought in a second
email, apologising that she
“forgot to mention” that aspect in her ﬁrst message.

The eﬀect on Revenue

Kerry case leads to revision
of Revenue staﬀ manual
According to instructions circulated to Revenue personnel
on 22 and 23 November, the
internal manual used as reference by staﬀ conducting tax
audits was “updated” to reflect the stance adopted on
Kerry patronage shares.
The section dedicated to
share issues by co-ops includes
a new section indicating that
all co-op shares issued “where
the amount of shares issued
is dependent on the level of
business between the member
or the co-operative, and where

the shares are issued at less
than market value, then Revenue will regard the diﬀerence
between the subscription
amount and the market value
of the shares (known as “patronage shares”) at the date
of issue as a proﬁt of the business of the member”.
This is presented as an exception to the general rules
governing co-op spin-outs,
which until then advised share
swaps “will not be treated as
a distribution” and referred
to capital gains tax only.

Diary
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The grey market

Only 128 share sales over seven years
Revenue is basing its valuation of the co-op shares purchased through the patronage
scheme on a tiny volume of
traded shares.
Every transaction on the
internal “grey” co-op trading
market is listed in the information circulated within Revenue in recent months.
In 2011, only five of the
13,000 Kerry Co-op shareholders traded shares according
to Revenue records. On the
basis of this handful of trades,
Revenue placed a value of €65
on each co-op share, and wants
any co-op shareholder who
bought shares through the
patronage scheme in that year
to pay tax on the shares purchased as if they were income.
This would leave any milk producer in the higher tax bracket paying €30/share purchased.
A farmer buying 100 shares

Kerry co-op share trades
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at €2 apiece would therefore
have a tax liability of €3,000.
Trading did increase in 2012
and 2013, but the total number
of trades in each year was less
than 50 – still less than one
half of 1% of the co-op’s shareholder register. In other words,
only one in 250 people who

Our 2017 Diary is now on sale
in hardback format.
The new look A4 sized Diary is a practical
management tool for farmers and
agribusiness people

To order your 2017 Diary:
Call us on 01-4199525
Visit www.farmersjournal.ie/store
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owned co-op shares traded
some or all of their shares.
With the 3,400 milk producers only accounting for 25% of
the co-op’s 13,000 shareholders, it is reasonable to assume
that the majority of shares
traded were by non-participants in the patronage scheme.

Indeed, “dry” shareholders –
non-active milk suppliers –
have far less reason to hold
on to shares and maintain
membership and voting rights
in their co-op than milk suppliers, so it is reasonable to
assume that even less than
one-quarter of the share trades
involved patronage share participants.
Grey market
Trading of shares in Kerry Coop is allowed, but only with
the approval of the co-op
board. The value of the shares
traded is agreed in each case
between vendor and purchaser, without the knowledge or
involvement of the board.
The value of the shares is
included for each transaction
in the information circulated
within Revenue, but not the
volume of shares traded.
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The next stage

3,500
suppliers
to get
tax bills
this year
Following its first letter to
Kerry Co-op shareholders in
November demanding payment for income tax on the
estimated market value of
patronage shares received in
2011, 2012 and 2013, the Revenue appeared to soften its
stance in a second letter midDecember.
“Assessments for 2012 and
2013 are being deferred for
the moment,” Kerry tax district
manager Anne Dullea wrote
to the 400 farmers. This was
in fact the plan all along.
Internal communications
in October show that Revenue
oﬃcials initially planned to
target taxpayers who had received patronage shares in
2012 and 2013.
It was only when Anne
Dullea presented her case to
the Revenue’s business management executive on 27 October that she introduced 2011
into the equation.
Four-year rule
The four-year rule prevents
the Revenue from going further back in time. In this case,
farmers filed their 2011 tax
returns in 2012, leaving until
the end of 2016 for the Revenue to query their self-assessment.
This left little time to tackle
patronage shares issued in
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Patronage shares received at least once
between 2012 and 2013
300
250

200-300 shares: 30 farmers

200
150-200 shares: 75 farmers

150
100-150 shares: 300 farmers

100
50-100 shares: 1,317 farmers

50

20-50 shares: 1,372 farmers
Fewer than 20 shares: 647 farmers

0
\ Source: Revenue Commissioners The Revenue withheld the number of
IDUPHUVUHFHLYLQJPRUHWKDQVKDUHVIRUFRQoGHQWLDOLW\UHDVRQV

2011, and papers from the 27
October meeting show the
decision was made to target
those farmers who received
more than 100 such shares.
The rationale behind that
number is not explained in
the documents obtained
through the Irish Farmers Journal’s freedom of information

Any exposures
in 2012 and 2013 will
be pursued in 2017
request. When asked about it
at an Oireachtas hearing in
December, Charlie Phelan,
Revenue Commissioners assistant secretary for the southwest region, said: “All our interventions are based on risk.
We took the 400 people who
received the largest amount
of patronage shares.”
It appears that the Revenue
just scrambled to ﬁt as many

The minutes of the Revenue’s
business management executive on 27 October state: “We
are also interacting with LCD/
RLS who are determining
whether the 2013 redemption
of co-op shares for plc shares

€275m
value of the 6m plc shares
when spun out in 2013

qualiﬁed for relief, which could
require intervention in over
13,000 taxpayers.”
While the documents released under the Freedom of
Information Act do not provide details on the nature of
the current review, the Revenue

Revenue to use UK case law
to defend Kerry tax approach
be taxed in the same way as a
cash bonus. The Revenue notes
that the court decision was to
treat bonus shares in the same
way as cash.

Asked to examine patronage
share schemes, the Revenue
Commissioners’ large cases
division has identiﬁed British
case law to defend its tax
claims against Kerry Co-op
shareholders in upcoming
appeals.
Internal documents refer to
Pope v Beaumont, a 1941 UK
case in which a cash bonus
issued by a co-op in proportion to its trading activity with
each member was found to be
taxable trading income rather than a dividend.
Another case involving Staffordshire Egg Producers in
1963 centred on whether the
issue of bonus shares should

Test case
When the Tax Appeals Commission hears a test case on
Kerry Co-op’s patronage
shares, Revenue lawyers are
likely to use both UK cases to
defend their interpretation
that the value of those shares
should have been declared as
taxable income at the time
they were received.
Meanwhile, taxpayers opposing the Revenue’s interpretation are expected to argue

that their patronage shares
were worth no more than their
par value of €1.25 until they
sold or transferred them.
Argument
This was the argument won
by Kerry and Avonmore plc
when they took a court case
over the rules governing their
shareholding in the Irish
Dairy Board in the late 1980s.

NEXT WEEK

We examine the fallout from the
Irish Farmers Journal investigation
into the Revenue and Kerry Co-op
patronage shares issue

taxpayers as it could by the
end of the year, working from
the top town.
Exposures
This does not mean, however,
that other Kerry suppliers are
off the hook. The minutes
from the 27 October meeting
already stated that “any exposures in 2012 and 2013 will be
pursued in 2017”.
This time, the Revenue will
also review the tax returns of
“those who received less than
100 shares in 2012 and 2013”.
If the Revenue finds they
have an income tax liability
on their patronage shares,
they will receive the same letters this year.
Internal documents show
the Revenue has a full breakdown of patronage share recipients during those years
and estimates their numbers
at 3,500, ie the full number of
active Kerry suppliers.

Revenue may target 2013 spin-out
In addition to its efforts to
recoup additional CGT/CAT
and income tax from Kerry
suppliers over their co-op
shares, the Revenue may open
a third front this year – this
time in relation to the spinout decided in May 2013.
At the time, Kerry Co-op
shareholders each swapped
one-ﬁfth of their co-op shares
for a holding in Kerry Group
plc. The six million plc shares
transferred to co-op members
in the deal were worth €275m
at the time.
Internal documents show
that the Revenue’s large cases
division (LCS) and legislation
service (RLS), which is in
charge of interpreting tax laws,
have been reviewing the tax
applicable to the spin-out since
at least the ﬁrst half of 2016.

The law

may be looking for a way to
apply to the spin-out its new
interpretation of co-op share
values based on their price on
the grey market. Each co-op
share was exchanged for
around six plc shares at the
time. With co-op shares sold
in early 2013 for around €100,
and plc shares trading at €46
at the time of the spin-out,
Revenue oﬃcials may be looking to tax the €175 apparent
windfall generated by each
co-op share swapped in the
transaction.
The 2013 spin-out was the
most recent occasion when
Kerry Co-op has reduced its
shareholding in Kerry Group
plc to 13%. In 2011, 10.1m plc
shares were transferred to coop shareholders, worth an
estimated €290m.
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